Given the foregoing, the development of the analysis is framed by article 17.9.1 of
Chapter 17 of the Trade Promotion Agreement between the United States and
Panama, which provides: "Whenever the Secretariat considers that, in light of the
response given by the Party, the Submission merits preparation of a factual record, it
shall inform the Council and explain its reasons."

Developing the above, section 7 of the Submissions Working Procedure provides that:
“The Secretariat, during the evaluation of a Submission and the response of the Party
concerned, shall determine whether there is merit to prepare a factual record within

not more than 45 calendar days, or in exceptional circumstances, within 60 calendar
days from receiving the response from the party concerned or after the expiry of the

time limit for receiving such response."

A. Evaluation of the Submission

After reading and analyzing the Submission presented and the information provided as
evidence, this Secretariat identifies the following as the substance of the request:

1. The submitters assert non-compliance in effectively enforcing environmental
legislation relating to developing the Management Plan for the RVSSRHBP protected
area. However, the creation law issued in 2015 establishes 2 years for the elaboration of
this plan, and much longer than the time limit has elapsed. Still, the Ministry of
Environment has yet to prepare and approve the Panama Bay Wetland Management
Plan. Moreover, the National Wetlands Committee should have participated in the
elaboration.

2. The submitters state that the contract for the "Consultancy Service for the
Development of a Management Plan for the Wildlife Refuge Ramsar Site Panama Bay
Wetland" was hired for $95,123 and that this substantial decrease in the budget
allocated 'limited the plan's scope and rigor."

3. The submitters affirm that during the period of elaboration of the Management Plan
they supported the participation process by holding community workshops and
presented the report on the results and feedback of these workshops to the consulting
firm and institutions. They also provided comments and observations on the
consultancy products at MiAmbiente's request (attached to the evidence
documents), and said that the National Wetland Committee should be actively
involved in the document development process, but they do not know whether this
information was considered in the final version of the Management Plan.

4. The Submission states that the Panama Bay Wetland receives impacts and threats
that are difficult to address because there is no Management Plan for the area. It adds
that the lack of this management instrument reduces access to the benefits that could
be generated for research, environmental education, tourism, or infrastructure
development, as established by the law that created the protected area. The
submitters attach documents describing some of the threats to the area, such as land
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invasion, requests for modification of boundaries, and land uses within the area,
including in legislation bills.

S. The submitters add that a Submission was presented to the SEEM on this subject in
2019. However, although the institutions responsible for this resumed efforts to develop
the Plan, it has taken so long that, five years after that first submission was filed, the Plan
has yet to be approved through a resolution and published in the Official Gazette.

As mentioned by the senders in their Submission, the standards that have not been
enforced are:

Articles 12 and 17.8 of Law No. 1 of 2 February 2015 designating the wildlife
refuge Ramsar Site Panama Bay Wetland a protected areaq,

Law No. 6 of 3 January 1989, particularly Article 3, approving the Convention on
Wetlands of International Importance, especially as a Waterfowl Habitat
('Ramsar Convention"),

Article 8 on In-situ Conservation of Law No. 2 of 1995 approving the Convention
on Biological Diversity.

B. Evaluation of the Party's Response

After reading and analyzing the response sent by the Party, this Secretariat identifies
the following:

Il

The Party's response note describes on different points that, in compliance with
Article 12 of Law 1 of 2015, coordination efforts were made with the National
Wetlands Committee during the process of developing the RVSSRHBP
Management Plan; that members of this Committee participated in the
workshops and submitted comments on the products prepared by the
consulting firm. However, the process file or copies of meeting minutes,
technical reports, comment notes or additional information to support the
narrative were not attached to the response.

The Party's response states that the decrease in the amount initially allocated for
the preparation of the RVSSRHBP Management Plan was due to MiAmbiente's
decision to reject the preparation of a Strategic Environmental Assessment for
the site. However, the document or report used to support this decision and
information on how the funds were distributed were not attached.

The Party's response mentions in several points that they received the support of
the organization represented by the submitters to develop workshops in
communities and that they know that the information gathered in the
workshops and additional information on key stakeholders, and the comments
on the consultancy products were delivered to the consultant team and are
contained in the file. It adds that, however, "the firm based its work on the
scope of the terms of reference." The response does not attach the terms of
reference to show the scope and the text of the note does not attach or



describe whether the information submitted was used or how the same was
used or will be used by this institution.

4. Conceming the assertion about the threats to which the protected area is
exposed, the Party's response mentions the request for reduction of the area
raised by the Tocumen International Airport, as well as the call made by the
National Assembly on bills that sought to modify the protected area’s
boundaries. However, the institution’s position on these issues is not attached:; it
mentions only that as for the airport, the information was passed on to the
consultant, but the Ministry of Environment's legal opinion on the matter is not
attached. Conceming the other threats identified in the evidence and media
notes provided in the Submission, the reply does not comment or attach
documents even though the newspaper references asserted that reports were
published and the Ministry of Environment was involved in a process related to
the invasions.

5. Regarding the time elapsed and how the development of the Management
Plan has been handled, the Party's response attached a chronological table
listing the document exchanges and actions carried out while developing the
management plan from March 2017 to February 2023. Also on the list is
information from June to August 2024 relating to the Submission process. Copies
of the file, the Management Plan proposal, and the most relevant documents
of the process are not included on this list to allow an analysis of their content in
contrast with the legislation said not to have been enforced. Not included is
information on dates, note numbers, between whom they were exchanged,
and for what purpose and the most relevant information on each of these
actions. There is no reference to whether anything occurred between February
2023 and June 2024 related to the process of preparing the Management Plan.

6. A full copy of Cooperation Agreement No. 011-2022 was attached. It was
signed between the Ministry of Environment and the Ministry of Health "To
implement projects in the protected area, Wildlife Refuge Ramsar Wetland Site
Panama Bay and/or its buffer zone," which entered into force as of 8 June 2023.
However, there is no mention or provision of information on how the
development of this Agreement is being complied with, whether any Annual
Operating Plan has already been prepared, or how it affects the conclusion of
the process to develop and approve the Management Plan and how long it will
take.

B. Reasons why the Secretariat finds merit to Prepare a Factual Record.

Due to lack of information in the response, the Secretariat does not have sufficient
elements to determine whether the activities or actions described as having been
applied to develop the Management Plan for the protected area Ramsar Site Panama




Bay Wetland, were carried out in accordance with the objectives and content of Law
1 0f 2015, which created this protected area and other concordant regulations.

As described in the Party's response, the proposed Management Plan prepared by the
hired consultants was technically approved by the Directorate of Protected Areas and
Biodiversity of MiAmbiente. It is pending a public consultation for its subsequent
approval and publication in the official gazette. This shows that the administrative
procedure related to the Management Plan has not been concluded. Not enough
information was provided to help identify what phase it is in or what steps are being
taken to convene a public consultation. No information was provided on the content
of the Management Plan proposal.

The information sent in the response does not state if there are resources available to
the submission senders to access the information related to the final version of the
Management Plan of the protected area and if they have resorted to them, as
provided for in Points A and B of Paragraph 5 of Article 17.8 of the TPA.

Thus, the questions raised by the facts described by the senders of the Submission on
non-compliance with environmental legislation still hold, because the Party's response
did not provide information addressing them and the information described in the
response sent does not provide sufficient elements to determine the current state of
the administrative procedure to develop the Management Plan, whether they have
enacted provisions for compliance with environmental legislation? or if there are still
resources fo be addressed.

Given the above considerations, this Secretariat finds merit in preparing a factual
record. This shall be informed fo the Environmental Affairs Council to proceed to the
comesponding vote, in keeping with the procedure.?

V. The Secretariat's Determination

After analyzing the substantive content of the Environmental Submission presented by
Joana Abrego and Mari Castillo representing the Environmental Advocacy (CIAM), the
Secretariat determined through Determination No.002/2024 of 29 July 2024 that the
substance of the petition is compliance in enforcing environmental legislation® related

28 As provided in Article 17.14 of the United States-Panama TPA, “...Environmental legislation means
any law or regulation of a Party, or provisions thereof, the principal purpose of which is to protect the
environment or prevent any danger to human, animal or plant life or health, through: ... c. the
protection or conservation of wild flora and fauna, including endangered species, their habitat and
natural areas under special protection, in areas over which the Parties exercise sovereignty,
sovereign rights or jurisdiction..."

29 Article 17.9.2: The Secretariat shall prepare a factual record if the Council orders it to do so by a
vote of any of its members.

30 As provided in Article 17.14 of the U.S.-Panama TPA, "... Environmental legislation means any law or
regulation of a Party, or provisions thereof, the principal purpose of which is the protection of the
environment or the prevention of any danger to human, animal or plant life or health, through: a. The
prevention, reduction or confrol of a leak, discharge or emission of environmental pollutants; b. The
control of environmentally hazardous or toxic chemicals, substances, materials and wastes and the
dissemination of related information; or c. the protection or conservation of wild flora and fauna,
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to “the protection or conservation of wild flora and fauna, including endangered
species, their habitat and natural areas under special protection,” in the particular
case of developing a Management Plan for the Wildlife Refuge, Ramsar Site,
Panama Bay Wetland.

Given the above, and per paragraph 1 of article 17.9 of the Agreement, and section
No. 7 of the Submissions Working Procedure,?' the Secretariat shall, in compliance with
its functions, DETERMINES to inform the Environmental Affairs Council that Submission
SALA-CA-PMA/001/2024 Management Plan A.P. RVS. Panama Bay Wetland, MERITS
preparation of Factual Record.

Following the terms established in paragraph 3 of Article 17.9 of the Agreement and
sections 7, 8, and 9 of the Submissions Working Procedure Relating to Enforcement of
Environmental Legislation, the preparation of the Factual Record by the Secretariat
shall be made without prejudice to any subsequent measures that may be adopted
concerning a Submission.

NOTIFY the submitters and the Environmental Affairs Council so that, if they so instruct
by a vote of any of the Parties, the respective Factual Record be prepared, per the
purposes outlined in Chapter 17, environmental chapter of the United States-Panama
TPA and the Submissions Working Procedure.
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Bethzaida E. Carranza Ch.
Executive Director

including endangered species, their habitat, and natural areas under special protection, in areas
over which the Parties exercise sovereignty, sovereign rights, or jurisdiction..."

31 SALA Procedural Manual. Section 7. If the Secretariat considers that a submission merits the
preparation of a factual record, the Secretariat shall nofify the Council.



