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I. Infroduction

On June 21, 2024, Joana Anabel Abrego Garcia and Mari Helena Castillo
Mariscal, special representatives of the Environmental Advocacy Center of
Panama (CIAM), filed a Submission via email to the Secretariat for
Environmental Enforcement Matters (SEEM) of the United States — Panama Trade
Promotion Agreement (U.S.-Panama TPA), asserting that the Government of
Panama is failing to effectively enforce its environmental legislation.

Article 17.8 of the U.S.-Panama Trade Promotion Agreement establishes the
Environmental Law Enforcement Submissions Procedure by which "any person of
a Party may file Submissions asserting that a Party is failing to effectively enforce its
environmental laws. Such submissions shall be filed with a secretariat or other
appropriate body ("secretariat'), that the Parties designate".!

Considering Article 17.8, paragraph 2 and section 5 of the Submissions Working
Procedure, it is the responsibility of the Secretariat to verify the content of the
Submission filed and determine whether it complies with the requirements
established by the Treaty. If the Submission meets the established requirements,
one will proceed to analyze whether it merits a request for a response from the
Party, following the parameters of Article 17.8, paragraph 4.

On Monday July 22, 2024, Determination No. 001/2024 was issued, which, after
verification of compliance with the established formal requirements, determined
the admissibility of the Submission filed, and therefore determined appropriate to

I Article 17.8, paragraph 1 on Submissions related to the enforcement of the Environmentall
Legislation. Chapter 17. U.S.-Panama TPA B
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continue with the substantive content analysis.
II. Submission Content Overview

In  the Submission identified with No. SALA-CA-PMA/001/2024, entitled
"Management Plan PA WR Panama Bay Wetland", the submitters assert, following
the provisions of Chapter 17 of the US.-Panama TPA, article 17.8, that the
Government of Panama has failed to effectively enforce the provisions of its
environmental legislation concerning Law 1 of February 2, 2015,2 declaring the
Wildlife Refuge Ramsar Site Panama Bay Wetland as a protected area.

In the factual description, the submitters assert that "the Panama Bay Wetland is
an important protected area, habitat for migratory bird species." Among the
environmental features cited as reasons for strengthening the area's protection
are the following: "The Panama Bay is one of the most important migratory sites in
the Western Hemisphere, with an estimated one to two million shorebirds. The site
is habitat to 14% of the world's population of the Western Sandpiper (Calidris
mauri), with more than one million individuals... covered by a mangrove forest
where at least seven mangrove species are found, two of which are classified as
vulnerable on the IUCN red list, the salt mangrove (Avicennia bicolor) and the
pinuelo mangrove (Pelliciera rhizophorae). The different ecosystems of the site
provide refuge and habitat for globally threatened and nationally protected
species of flora and fauna..."

Additionally, the site is a Wetland of International Importance, designated by
Panama under the Ramsar Conventions3; an Important Bird Area (IBA) and is part
of the Hemispheric Network of Shorebird Reserves.

The submitters describe in their Submission that Article 12 of Law 1 of February 2,
2015, establishes that: 'The National Environmental Authority shall prepare the
Panama Bay Wetland Management Plan, a maximum of two years from the date
of entry into force of this law, in coordination with the National Wetlands
Committee of Panama?#, an inter-institutional, interdisciplinary body and advisory
body of the National Government and Panamanian civil society on wetlands, as
well as those actors who may conftribute to its preparation”. On the content of this
article the submitters state that: "Much more than two years have passed without
the Ministry of Environment (former National Environmental Authority) preparing
and approving the Panama Bay Wetland Management Plan."s

The submitters assert that the Ministry of Health (MINSA) and the Ministry of
Environment (MiAmbiente) signed a Cooperation Agreementé to conduct
beneficiary activities for the conservation of the protected area. Said activities
are based on the obligations of DIEORA Resolution IA-119-2006, which approved

2 Pyblished in Official Gazette No. 27,717 of February 9, 2015.

3 Convention on Wetlands of International Importance, especially as Waterfowl Habitat ("Ramsar
Convention"), approved in Panama by Law 6 of January 3, 1989, published in Official Gazette
No. 21,211 of January 12, 1989. This Convention is part of the Agreements Covered by Annex
17.2 of Chapter 17, Environmental of the U.S.-Panama TPA.

4The National Wetlands Committee of Panama, established through Resolution No. AG-0038-
2007 of February 1, 2007, as "inter-institutional, inter-disciplinary body and advisory body of the
National Government and Panamanian civil society in matters of wetlands, in the
implementation of the National Wetlands Policy and the Ramsar Convention in the country".

> Summary of the FIRST and SECOND facts of the Submission Management Plan PA WR Panama
Bay Wetland.

6 The Cooperation Agreement No. S/N of Tuesday, January 24, 2017, between the Ministry of
Environment and the Ministry of Health, to execute the projects that are developed in the
protected area, Wildlife Refuge Ramsar Site Panama Bay Wetland and/or in its buffer zone, is
published in the Official Gazette No. 28,270 of May 3, 2017.



the Environmental Impact Study for the Wastewater Treatment Plant, a project
located within the Panama Bay Wetland. One of MINSA’s commitments within
the agreement was the "Preparation of the RVSSRHBP Management Plan".”

The submitters also state in their Submission that MINSA launched public
procurements to hire consulting services for the preparation of the Management
Plan of the Ramsar Site Wildlife Refuge Panama Bay Wetland, but that the amount
offered for this work in 2018 was B/.500,000.00 and in 2021 it decreased to
B/.100,000.00, for which they assert limited the scope and rigour of the plan. The
last public act was awarded to Consultores Ecoldgicos, S.A. in August 2021, and
Contract No. UCP-SP-CC-CAF-02-2021 was signed for a total amount of B/.
95,123.008.

The submitters assert that the company Consultores Ecoldgicos, S.A., conducted
interviews with members from the civil society and stakeholders, and that during
these interviews, CIAM "warned of the obligation of the National Wetlands
Committee to play an active role of in the preparation of the Management Plan,"
under the provisions of Article 12 of Law 1 of 2015. In addition to the above and
to support the process of preparing the Management Plan, in September 2022,
CIAM led community workshops in rural communities within the protected area
(Chimdn, Unién Santena and Chepo) to allow the participation of the inhabitants
of these areas in vulnerable situations. As a result of these workshops, CIAM
presented the company and MiAmbiente with a Results Report and Rapporteur;
however, the organization "is not clear that the conclusions of these workshops
have been considered in the final version of the Management Plan."?

In addition, the submitters highlight that CIAM sent comments and observations
on the products of the consultancy, highlighting among its primary concerns: "a
zoning without technical support that would allow the reduction of the protected
area and several changes in land use conftrary to the Principle of Environmental
Non-Regression, the Constitution and the Law; a weak governance model
without support in the reality of the stakeholders of the Panama Bay Wetland...".
It is not known whether these comments were considered in the final version of
the Management Plan. Given the delay in the approval of the plan, a request
was made to speak at the meeting of the National Wetlands Committee, which
took place in February 2023. At this meeting, MiAmbiente promised to submit a
proposal for the management plan to the Committee for consideration and
subsequently initiate a public consultation process, but this has not happened .

The submitters state that the Panama Bay Wetland is subject to impacts and
threats such as land invasion, illegal sand extraction and solid waste
contamination!! due to the lack of a Management Plan to regulate its activities
and uses. In addition to the threats, two legislative initiatives were added in 2023
to amend Law 1 of 2015, allowing the implementation of incompatible projects
and activities in the wetland. Although one of the initiatives was withdrawn and
the other did not receive approval, it is asserted that this type of proposals may

7 Summary of the THIRD fact of the Submission Management Plan PA WR Panama Bay Wetland
8 Summary of the FOURTH fact of the Submission Management Plan PA WR Panama Bay
Wetland

? Summary of the FIFTH and SIXTH facts of the Submission Management Plan PA WR Panama Bay
Wetland

10 Summary of the SEVENTH and EIGHTH facts of the Submission Management Plan PA WR
Panama Bay Wetland.

11 Electronic news links illustrating some of these events are provided at the bottom of the
Submission text as examples.



be submitted again, and that postponing a management plan seriously affects
the Panama Bay Wetland!2,

The submitters asserts that Panama ratified the Ramsar Convention and the
Convention on Biological Diversity!3 , which establish obligations for Parties to
develop and implement planning and management tools to manage wetlands
and protected areas. As noted above, the designation of the Panama Bay
Wetland as a Ramsar Site and Protected Area (Wildlife Refuge) without providing
for some form of management results in the country’s failure to comply with these
obligations.

The submitters conclude by noting that in 2019, a Submission was presented to
the SEEM U.S.-Panama TPA on the Government of Panama’s failure to implement
the environmental legislation concerning the development of the Panama Bay
Wetland Wildlife Refuge Management Plan 14, On that occasion, the Secretariat
decided not to recommend preparing a factual record since the administrative
procedure for preparing the Management Plan was under development and
steps were taken to begin the preparation process. However, the submitters affirm
that although the institutions resumed the efforts for the preparation of the Plan
five years after that Submission was presented, the Wetland still lacks a
Management Plan approved through a Resolution and published in the Official
Gazette that establishes zoning, management and administrative actions, public
use and budget necessary for the enhancement and conservation of the
protected area. Therefore, it’s feasible to present a new Submission before the
SEEM U.S.-Panama TPAT5,

The submitters provided a series of documents as evidence for their subbmission,
including the following:

1. Simple copy of the Results Report and Lessons Learned of the Panama Bay
Wetland Forum held on July 28, 2021, prepared by CIAM1S,

2. A simple copy of the Results Report and Community Workshops Report:
Wildlife Refuge Ramsar Site Panama Bay Wetland (RVSSRHBP) was
prepared by Carmen Contreras, Consultant. September 202217,

12 Summary of the NINETH, TENTH and ELEVENTH facts of the Submission Management Plan PA
WR Panama Bay Wetland.

13 Law 6 of January 3, 1989, and Law 2 of January 12, 1995, respectively.

14 The information received on Submission No. SALA-CA-PMA/001/2019 "Panama Bay Wetland", is
accessible on the website: www.sala-seem.org Submissions section. Link: https://sala-
seem.org/comunicaciones-expedientes-de-hechos/comunicaciones.html

15 Summary of facts THIRTEENTH, FOURTEENTH, FIFTEENTH and SIXTEENTH of the Submission
Management Plan PA WR Panama Bay Wetland.

16 This document brings fogether conclusions and comments from stakeholders in the
development of the Management Plan for the Protected Area of the Wildlife Refuge Ramsar Site
Panama Bay Wetland. As narrated by the content of the document, these inputs were raised
taking into consideration that the process of preparing the Management Plan of the protected
area was close to the beginning (in 2021) and this information and concerns could be of support
for that work. Among the main conclusions of the report are the fact that the Plan was prepared
with the National Wetlands Committee and related actors, that the status of a Ramsar Site was
taken info account and with it the requirements of the Convention, that the marine areq,
including its fishery resources, receive the same attention as the terrestrial area and that there
may be changes in land use that may affect the protected area. Throughout the document, it is
described how and why these conclusions were reached.

17 This document describes the result of the workshops that were managed by CIAM to support
the process of developing the Management Plan of the RVSSRHBDP protected area. These
workshops were held in the areas of Chimdn, Unidn Santeia and Chepo, to facilitate the
participation of people within the three districts that share the protected area (Panama, Chepo
and Chimdn) and thus gather information about their realities. The workshops focused on the
use of the resource (marine-terrestrial), the desired vision for the area where they carry out their
activities, promotion of community engagement in decision-making in the protected area and

4
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3. A simple copy of the CIAM note dated November 11, 2022, addressed to
the Directorate of Protected Areas and Biodiversity of the Ministry of
Environment, regarding the Draft Management Plan of the Panama Bay
Wetland's,

4. Asimple copy of the Report on the Draft Management Plan of the Panama
Bay Wetland prepared by Edgar Aradz, external consultant of CIAM.

5. Simple copy of note CIAM-001-2023 of January 6, 2023, addressed to the
Director of Protected Areas and Biodiversity of the Ministry of Environment,
with CIAM's considerations!?.

6. Simple copy of note CIAM-002-2024 of January 16, 2024, addressed to the
Commission on Population, Environment and Development of the National
Assembly, on Draft Law 1106, "Which modifies Law 1 of February 2, 2015,
which declares the Wildlife Refuge Ramsar Site Panama Bay Wetland as a
protected area".

7. Simple copy of note CIAM 004P-2024 of March 12, 2024, addressed to the
Commission on Population, Environment and Development of the National
Assembly, on Draft Law 1107 "which modifies articles 4 and 17 of Law 1 of
February 2, 2015, declaring the Wildlife Refuge Ramsar Site Panama Bay
Wetland as a protected areq".

lll. Submission Analysis

Considering that under Determination No. 001/2024 of July 22, 2024, the
requirements of Submission No.: SALA-CA-PMA/001/2024 Management Plan A.P.
RVS Panama Bay Wetland were verified, and determined it complies with the
provisions of Article 17.8, paragraph 2 of the Treaty on the formal requirements for
its admissibility; it is then up to the Secretariat to analyze the substantive content
of the Submission to determine whether it merits a response from the Party under
the provisions of Article 17.8, paragraph 4 which reads as follows:

"17.8 Submissions related to the enforcement of the Environmental Legislation:
... 4. Where it considers that a submission meets the requirements detailed in
paragraph 2, the Secretariat shall determine whether the submission merits a
response from the Party. In deciding whether to request a response, the
Secretariat will be guided by the following considerations:

a. If the submission is not frivolous and alleges harm to the person filing if,
b. If the petition, alone or jointly with others, raises matters whose further

study in this process would contribute to the achievement of the goals
of this Chapter and the ACA, considering the guidelines to those goals

problem frees. The workshop held in Chepo "was the first participatory workshop contemplated
as part of the process of Elaboration of the Management Plan of the Panama Bay."

18 |n this note of November 11, 2022, CIAM sends to the Directorate of Protected Areas and
Biodiversity of the Ministry of Environment the comments that were requested after the review of
the products of the consultancy for the preparation of the Management Plan, which were
prepared through the analysis of an external expert specialized in conservation, wildlife
management and protected areas. It also emphasizes on what is considered as "incompatibility
of the product filed with the requirements of the statement of objections and the legislation in
force, in particular with regard to the zoning of the protected area."

19 In this note dated January 6, 2023, CIAM responds to the Directorate of Protected Areas and
Biodiversity of the Ministry of Environment regarding a request for evaluation of the Final Draft of
the Management Plan of the Panama Bay Wetland. Among the comments "instead of
improving the proposed zoning... further deteriorate the protection of the area, granting the
approval for the expansion of the Tocumen International Airport within the limits of the protected
areq, by proposing a land use assignment specifically to allow the constfruction of said work," as
described in the note, this zoning is not only contrary to the Principle of Environmental Non-
Regression, rather, it is issued without foundation, without analyzing the available alternatives
and possible impacts.



set forth by the Council and the Cooperation Commission established

in the ACA;

c. Ifremedies have been resorted to, available to individuals by the Party's

law, and

d. If the request is based exclusively on news from the media."

Analysis of the considerations outlined in Article 17.8, paragraph 4, of the U.S.- Panama
TPA to determine whether the submission filed warrants a merits from the Party.

Considerations

Analysis

If the submission is not
frivolous and alleges harm
to the person filing it,

The facts presented in the Submission relate to the
actions of both government institutions and the
organization they represent (CIAM) on the development
of the Management Plan for the Wildlife Refuge Ramsar
Site Panama Bay Wetland protected area. The assertion
is that the government of Panama is failing to effectively
enforce Law No. 1 of 2015, which declares this area as
protected, since Arficle 12 of said law expressly
establishes the term of no more than two years from the
date of its enactment to prepare the Protected Area
Management Plan and by June 2024 it has not yet been
approved. Submitters also assert, for Article 12 of the law
in question, that the Management Plan should have
been prepared in coordination with the National
Wetlands Committee, and there is no evidence that this
coordination has taken place.

As asserted by submitters, and as their attached
supporting documents, these facts were brought to the
attention of the Ministry of the Environment, Directorate
of Protected Areas and Biodiversity, through notes sent
with the observations and comments made on the
proposals for the Management Plan that were sent to
them for analysis by the Ministry of the Environment itself,
without having received a response to their requests as
of the date of filing of this Submission, or evidence that
the recommendations formally filed were considered
within the content of the Protected Area Management
Plan, Panama Bay Wetland.

This Secretariat does not consider that there is any
element of frivolity in the arguments raised. The actions
described in the Submission propose specific activities
that justify their request when analyzed in contrast to the
legal norms indicated as not applied.

On the damage allegation by the person filing the
Submission, the General Environmental Law of the
Republic of Panama establishes "... a recognition of the
collective and diffuse interests to actively legitimize any
citizen or civil organization in administrative, civil and
criminal proceedings for damage to the environment."?0

Additionally, Law 287 of February 24, 20222!, recognizes in
Panama the rights of Nature and the obligations of the

20 Article 111 of Law 41 of July 1, 1998, General Environment of the Republic of Panama,
amended by Law 8 of March 25, 2015 and Article 106 of the Unified Text No. S/N of September 8,

2016.

21 Published in Official Gazette No. 29484-A of February 24, 2022.




State and both natural and legal persons to guarantee
respect and protection of these rights. Its text recognizes
diffuse interests and establishes in article 5 that: "Any
natural orlegal person, individually orin legal association,
has active standing, under the diffuse interest
represented by Nature, to demand respect and
compliance with the rights and obligations established...
before administrative and judicial instances at the
national level."

Given the above, any person affected by possible
environmental damage or non-compliance has the right
to resort to the processes provided by the environmental
legislation for a solution.

b. If the petition, alone or
jointly with others, raises
matters whose further
study in this process would
contribute to the
achievement of the goals
of this Chapter and the
ACA, considering the
guidelines to those goals
set forth by the Council
and the Cooperation
Commission established in
the ACA;

Under Article 17.1 of the Treaty on Protection Levels, one
of the goals pursued by the Chapter is to ensure that
each Party ensures that its laws and policies provide and
encourage high levels of environmental protection and
should strive to improve those laws and policies.

As provided in Annex 17.10 #3, in development of Arficle
17.10 #4, on Environmental Cooperation, of Chapter 17
of the Panama-USA Trade Promotion Agreement, "The
ACA (Environmental  Cooperation  Agreement),
establishes that the work program developed by the
CCA (Commission on Environmental Cooperation) will
reflect national priorities that include environmental
cooperation activities related to:

a. Strengthening of each Party's environmental
management systems, including strengthening
institutional and legal frameworks and capacity to
develop, implement, administer and enforce the
environmental legislation, as well as
environmental regulations, standards and policies;

o

c. Fostering partnerships to address current and
future conservation and environmental
management issues, including staff training and
capacity building;

d. Conservation and management of shared,
migratory, endangered species or subject to
international trade, as well as terrestrial and
marine parks and other protected areas;

e. Information exchange on the enforcement of
multilateral environmental agreements at the
national level to which both Parties are parties;

i. Develop capacities to promote public
engagement in the decision-making process in
environmental matters;...".

Given the articles above and since the underlying
motivation of the Submission filed refers to the
enforcement of the environmental legislation related to
the development of the Protected Area Management
Plan, which is additionally recognized as a Wetland of
International Importance for migratory waterbird species
by the Ramsar Convention, it is the opinion of this
Secretariat that the study that may be conducted on the

7



Submission filed may help to identify the means for the
effective environmental legislation enforcement and
thus meet the general objectives of Chapter 17 of the
Treaty and the Environmental Cooperation Agreement

(ACA).
c. If resources , Panamanian legislation establishes the right of every
available fo person to present respectful petitions and complaints to
individuals under the public servants forreasons of social or private interest and
Party's law, have to obtain a prompt resolution. The public servant to
been used; and whom a petition, query, or complaint is filed must resolve

within thirty days?2.

The factual description of the Submission filed shows that
the submitters brought to the attention of the competent
institution, in writing, their concerns and
recommendations on the content of the Management
Plan proposals, requested meetings to promote the
review of the document by the National Wetlands
Committee and for open public consultation, among
other requests.

With this reference, it is the opinion of this Secretariat that
it has resorted to the resources/procedures offered by
the legislation of the Party, in this case, Panama, to
request and participate in the preparation of the
Management Plan of the Panama Bay Wetland
protected area, following the provisions of its law of
declaration as a protected area and the requirements of
the Ramsar Convention.

d. If the petition is based | The documents presented as evidence and the facts
exclusively  on media | described in the text of the Submission show actions
reports. conducted by the submitters directly through notes and
documents such as reports and information to the
Ministry of Environment.

Within the development of the Submission, links are
attached as a reference with news and reports that
describe, among other things, activities that impact the
protected areq, such as land invasion and illegal sand
extraction. However, the request is not based exclusively
on said media references.

IV. Determination of the Secretariat

After analyzing the substantive content of the Submission filed by the submitters,
the Secretariat concludes that the merits of the petition seek the enforcement of
the environmental legislation related to the Protected Area Management Plan of
the Wildlife Refuge Ramsar Site Panama Bay Wetland, particularly in terms of its
preparation tfime, participants in the preparation process and the content of the
products from the plan’s preparation process—specifically, Law 1 of 2015.

Upon verification of compliance with the formal requirements for the admissibility
of the Submission, as established in Article 17.8, paragraph 2 of the Treaty, and
having analyzed the considerations outlined in paragraph 4 of the same article

22 Article 41 of the Political Constitution of the Republic of Panama, under Article 74 of Law 38 of
July 31, 2000 governing the General Administrative Procedure.

8



in question, in association with the provisions in the Submissions Working Procedure
related to the enforcement of the Environmental Legislation, the Secretariat, in
compliance with its functions, DETERMINES that the Submission MERITS requesting
aresponse from the Party, in this case from Panama, under the terms established
in Article 17.8, paragraph 5 of the Treaty and the corresponding sections of the
Submissions Working Procedure.

NOTIFY submitters and the Environmental Affairs Council for the purposes outlined in
Chapter 17, Environmental of the U.S.-Panama TPA and the Working Procedure of the
SEEM.

FORMALLY REFER to the Party the Submission, its annexed documents, as well as
the Determinations issued by this Secretariat, in order to submit a response to the
assertions made by submitters, under the terms set in Article 17.8, paragraph 5 of
the U.S.-Panama Trade Promotion Agreement. 23
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23 Article 17.8.5 of the U.S.-Panama TPA: "The Party shall notify the secretariat within 45 days or, in
exceptional circumstances and notifying the secretariat, within 60 days of delivery of the
request:
a. If the particular matter is the subject of a judicial or administrative proceeding pending
resolution, in which case the secretariat will not continue with the procedure; and
b. Any other information that the Party wishes to submit, such as:

i. If the matterin question has previously been the subject of judicial or
administrative proceedings;

i.  Whether there are remedies available to individuals related to the matter that are
available to the person presenting the submission and whether they have been
resorted to; or

ii.  Information on relevant capacity-building activities under the ACA.
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